AMENDED AND RESTATED
COOPERATIVE AGREEMENT FOR THE SHARED
USE OF PUBLIC FACILITIES AND PROGRAMS

THIS AGREEMENT, effective as of June-3-2021-("Effective Date"), by and between
THE CITY OF BRISBANE ("City"), and THE BRISBANE SCHOOL DISTRICT ("District")
is made with reference to the following facts:

A. City and District entered into a certain Cooperative Agreement for the Shared
Use of Public Facilities, effective as of July 1, 2000 (the "Cooperative Agreement") providing
for the shared use of various public facilities owned and operated by City and District, for the
allocation between the parties of responsibility for maintenance and repair of such facilities
and payment of various expenses pertaining thereto, and for the shared cost of operating
certain programs jointly sponsored by City and District.

B. The Cooperative Agreement was amended by a First Amendment dated
November 13, 2001 (the "First Amendment"). The Agreement was further amended dated
May 5, 2017. The Agreement was further amended and dated June 3, 2021.

C. The parties desire to further modify the terms and provisions of the
Cooperative Agreement by the execution of this agreement. This Amended and Restated
Agreement, referred to herein as "this Agreement," is intended as a complete amendment
and restatement of all terms and provisions of the Cooperative Agreement and the First
Amendment thereto, and the provisions of this Agreement shall supersede and cancel the
Cooperative Agreement and the First Amendment in all respects.

NOW, THEREFORE, it is agreed as follows:

ARTICLE 1
DESCRIPTON OF FACILITIES AND PROGRAMS

1.01. Facilities and Programs to be Shared.

City and District each own various public facilities which they desire to make
available for shared use by students attending the District schools, persons participating in
recreation programs sponsored by City or District, City's recreation department staff, and
members of the general public. City and District also jointly sponsor certain programs
conducted for the benefit of District's students. These facilities and programs include the
following:

(a) Outdoor Facilities:

(D) The City-owned swimming pool and related facilities located adjacent
to Lipman School.
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(b)

(©

2 The tennis courts at Lipman School.

3 The playing field at Lipman School (the "Lipman Field")

) The upper playing field at Brishane Elementary School (the "BES
Upper Field") and the lower playing field at Brisbane Elementary
School (the "BES Lower Field"). Note: the District is planning to add a
2-classroom building on the BES Upper Field. During and after
construction, the upper field will no longer be available for use.

) The restroom facility at the BES Lower Field.

(6) The outdoor basketball courts at BES.

N The playgrounds at BES.

Indoor Facilities:

(1) The multi-purpose room at Lipman School (the “Ray Conti
Gymnasium)

(2) Restrooms and other facilities at Lipman and BES.

(3)  The modular building on the BES campus.

(4) The multi-purpose room eafeteria-at BES.

Programs:

(13)

(2)

The Club Lipman afterschool program, which includes homework

support.
The after-school homework center at Brisbane Elementarv School

(3)

(the “BES Homework Center”).
The City of Brisbane’s afterschool program at Brisbane

Elementary School for which the District mayv send students as
part of the Extended Learning Opportunities Program, a grant
program managed by the California Department of Education.




(4) The City of Brisbane’s summer camps for which the District may
send students as part of the Extended Learning Opportunities
Program.

(5) The City of Brisbane’s preschool program at the BES modular.

(d) Heavy Equipment either party may borrow from the other for temporary use,
such as maintenance equipment, specified vehicles and assorted tools.

1.02. Definitions.

For the purposes of this Agreement, the following terms shall have the meanings
respectively ascribed to them by this Section:

(a) Regular school hours. The term “regular school hours” means the period of
time during a weekday when school classes are in normal session during the regular school
year and does not include extracurricular activities that may occur either before or after the
conduct of regularly scheduled classes. (Note: summer school is not considered part of the

regular school year.)

(b) CPI. The term “CPI” means the Consumer Price Index for the San
Francisco-Oakland Metropolitan Area, all items, as published by the United States
Department of Labor, Bureau of Labor Statistics.
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ARTICLE I
SHARED USE, OPERATION AND MAINTENANCE

2.01. Swimming Pool.

(a) Ownership and Maintenance of Swimming Pool. The swimming pool is,
and shall remain a City-owned facility, and City shall be responsible for the performance of
all maintenance and repairs on the pool and related facilities at City's own expense.

(b) Access Easement Granted to City. District has granted to City a non-
exclusive access easement over a strip of land as shown on Exhibit "A" attached hereto, on
which City has constructed a paved roadway. City shall be responsible for all maintenance
and repair of such roadway. The easement shall be used by City solely for the purpose of
access to the maintenance building for the pool facility. City shall make reasonable efforts
to limit vehicular traffic on this roadway while students are arriving or leaving Lipman
School and when students are using Lipman Field.

(c) Use of Pool Facilities by District Students. City will encourage District's
use of the pool by making the facility, including lockers and other pool-related amenities,
available for use by District, at no cost to District or its students, during regular school hours
for at least six (6) weeks in the Spring between April 15t and June 1%, and at least six (6)
weeks in the Fall, beginning September 10, unless the parties mutually agree in writing to
modify this schedule. District acknowledges that use of the pool by District will not be
exclusive and other persons may be using the pool at the same time.

2.02. Tennis Courts.

(a) Ownership. The tennis courts at Lipman School are and shall remain a
District-owned facility.

(b) Use by City and General Public. District shall have preferential use of the
tennis courts during regular school hours. Members of the general public shall also be
allowed to use the tennis courts during regular school hours if the courts are not then being
used by District. During times of the day which do not constitute regular school hours,
District will allow the tennis courts to be used by City for park and recreation activities and
for general use by the public if the courts are not otherwise needed for scheduled after-school
programs. During non-regular school hours, scheduling of the tennis courts shall be
coordinated and supervised by the City; provided, however, it is understood that the City
shall not schedule any instruction or other activity on the tennis courts that conflicts with
District's scheduled use.

(©) Maintenance. The tennis courts shall be maintained by City, at its sole
expense. City shall use its best efforts to schedule its maintenance work to minimize
interference with use of the tennis courts by District. By executing this Agreement, District
grants to City a right of entry upon the tennis courts and the surrounding area to the extent
required for the proper performance of its maintenance responsibilities hereunder. When
maintenance of the courts is deemed excessive, beyond general routine maintenance, City
and District shall convene to determine appropriate course of action.
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2.03. Athletic Fields.

(a) Use by District, City and General Public. District shall have exclusive use
of the Lipman Field (including use of the parking area), the BES Upper Field, and the BES
Lower Field (collectively, the "Athletic Fields") during regular school hours. During times of
the day which do not constitute regular school hours, District shall have preferential, non-
exclusive use of the Athletic Fields but District shall use its best efforts to accommodate City’s
use of these facilities. City’s use of District’s athletic fields should be coordinated through

the District office.

(b) Maintenance of Athletic Fields. City will be responsible for maintenance
of the Lipman Field (including the bleachers), the BES Upper Field, and the BES Lower
Field. Maintenance work will be performed to the same standard established by City for
maintenance of playing fields at public parks and will be scheduled to minimize interference
with regular use of the Athletic Fields by District. District shall make an annual cash
contribution to City toward the cost of maintenance work for the Athletic Fields, as set forth
in the Cost Contribution Schedule attached hereto. District shall have responsibility for
maintenance of the hillside above Lipman Field, at its own expense. When maintenance of a
field is deemed excessive, beyond general routine maintenance, City and District shall
convene to determine appropriate course of action.

(c) Alterations. City shall not make any changes to the design features of the
Athletic Fields, or construct any capital improvements thereon, without the prior written
consent of District.

(d) Scheduling. The City will take administrative responsibility for scheduling
activities and collecting fees for the Athletic Fields outside of regular school hours. The City
will receive 50% of the fees to compensate the City for field maintenance and scheduling and
transfer the remaining fees to the District on a guarterly basis.

2.04. Restroom at BES Lower Field.

(a) Ownership. The restroom facility is and shall remain a City-owned facility,
and City shall be responsible for maintenance and repairs at City’s own expense.

(b) The restroom facility may be used by District during regular school hours and
during after-school activities conducted by District.

(c) In the event the restroom facility located upon the license area is removed by
City, the license shall automatically terminate.

2.05. Ray Conti Gymnasium

(a) Shared Use. During times of the day which do not constitute regular school
hours, the Ray Conti Gymnasium shall be used for volleyball, basketball and other team
sports that are jointly sponsored by District and City. Itis expressly understood by City that
District may continue to sponsor such team sports on its own if City should suspend its
sponsorship of such team sports for whatever reason. District will also allow the Ray Conti
Gymnasium to be used by City’s Recreation Department during non-regular school hours for
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compatible activities if the room is not otherwise needed for District activities; provided,
however, that City shall reimburse District within forty-five (45) days after receipt of an
invoice for repairs of any damage to the Ray Conti Gymnasium that occurs during City’s non-
jointly sponsored activities or for excessive cleaning required after a City activity.

(b) Cost Contribution. City shall make an annual cash contribution to District
toward the cost of maintaining the Ray Conti Gymnasium, as set forth in the Cost
Contribution Schedule attached hereto.

(c) Scheduling. The Citv will take administrative responsibility for scheduling

activities and collecting fees for the Gvm outside of regular school hours. The Citv will receive

50% of the fees to compensate the City for scheduling and transfer the remaining fees to the

District on a quarterly basis.

2.06. Indoor Restrooms and Other Facilities at Lipman and BES.

In the event City desires to open either Brisbane Elementary School or Lipman School
to allow use of the restrooms during activities which are not co-sponsored by District, or City
desires to use any room(s) within the school building for the conduct of a public meeting or
other public purpose, District agrees to make the facilities available to City for such use
pursuant to the District’s Civic Center Act policy, provided the activity does not conflict with
District's own use of the same facilities, and provided further that City shall perform all of
the following responsibilities:

(a) City shall notify the school principal in advance, indicating the nature of the
activity and the time when availability of the restrooms or other area is desired;

(b) City shall provide supervision for the area used;

(© If the use involves a public meeting, City shall set up chairs and otherwise
arrange and equip the room as may be needed for conduct of the meeting and shall replace
all items at the end of the meeting in their proper place;

—

(de)  City shall secure the building and reset the alarm when finished. In the event
District is charged for false alarms or emergency calls resulting from City's failure to properly
secure the building, City shall reimburse District for such charges within forty-five (45) days
receipt of an invoice showing such charges.

(e)  Custodial. The District will take responsibility for custodial services in these
instances.

2.07. Modular Space at BES.

(a) Ownership and Maintenance of Modular. The modular unit on the BES
Campus was paid for and installed by the City. It shall remain a City-owned facility,
and City shall be responsible for the performance of all maintenance and repairs on
the modular at City’s own expense. As the property owner, the District is billed
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annually for the Fire Alarm monitoring contract in the amount noted on the Cost
Contribution Schedule. City shall reimburse the District annually for said cost.

2.08. BES Homework Center

(a) Operation of Program. District operates the BES Homework Center. The
Center will be staffed by District and will operate on Mondays through Fridays
between the hours of 2:30 p.m. and 5 p.m. The Citv’s Parks and Recreation
Department mayv send students to the Center on any day. Furthermore, it is

expressly understood by the parties that the BES staff assigns some students
to the Center directly.

(b) Cost Sharing. City shall make an annual cash contribution to District toward
the cost of the BES Homework Center, as set forth in the Cash Contribution

Schedule attached hereto. District shall contribute the balance of costs
required for payment of salaries, and any costs pertaining to the facility, such

as custodial. utilities and room maintenance.

2.099. Club Lipman Afterschool Program.

(a) Operation of Program. District operates the Club Lipman Afterschool
Program. The Center will be staffed by one-staff- member to-be-seleeted-bythe District. The

Center will operate as may be agreed upon by the parties from time to time; provided,

however, that District and City shall hold a meeting atleast-onee-each-yearinMaytoreview
and—establish-hours—of operation—should the District wish to change the operating hours

(currently after school until 5pm) for the following school year.

(b) Cost Sharing. City shall reimburse District for one-half (%4) of the actual
direct cost of providing ene-staffmember-staff for the Club Lipman Afterschool Program, not
to exceed a maximum annual cost as set forth in the Cost Contribution Schedule attached
hereto. District shall furnish a statement to City showing the cost incurred by District for
providing ene-staffmemberstaff for the Club Lipman HemewerlCenterAfter School Program
during the preceding fiscal year and City shall pay either the amount shown on such
statement or the maximum annual cost, whichever is less. All other costs pertaining to the
operation of the Club Lipman Afterschool Program, including equipment maintenance and
upgrade, custodial, utilities, and room maintenance, shall be paid by District. If the District
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receives third-party funding by grant to support the Club Lipman Afterschool Program it will
meet with the City to review the terms, conditions and amount(s) of said grant(s) with the
intent that the District and City share the remaining costs of operating the Club Lipman
Afterschool Program equally.

2.1010. Heavy Equipment.

From time to time, either party may loan heavy mechanical equipment, vehicles or
tools ("Equipment") to the other party for such other party's temporary use. Itis agreed that
any borrowing of Equipment by one party from the other shall be subject to the following
conditions:

(a) Requests to borrow Equipment shall be made at least 24 hours in advance of
needing the Equipment, except in the case of emergency. The Equipment owner shall have
no obligation to loan any item.

(b) The Equipment shall only be used by the authorized representatives of the
borrowing party and shall not be given to any other person or agency except for the purpose
of making necessary repairs on District or City property, in which event, such repair work
shall be performed by a person who is qualified to do so.

(o) It shall be the responsibility of the borrowing party to inspect the Equipment
prior to any use to determine whether it is in proper working condition. All Equipment shall
be loaned in "as is" condition and the lending party shall not be deemed to have made any
representations or warranties to the borrowing party concerning the nature or condition of
the Equipment or its suitability for the borrower's intended use. The borrower expressly
assumes all risk of loss, damage, or injury resulting from the borrower's use of the
Equipment.

(d) The borrowing party shall indemnify, defend and hold harmless the lending
party, and its officers, officials, employees and volunteers, from all claims, demands, costs,
expenses, or liabilities, arising during and from the use of the Equipment by the borrowing
party or any of its officers, officials, employees, or volunteers.

(e) The borrowing party shall promptly repair any damage to the Equipment

resulting from such party's use. Ordinary maintenance shall be the responsibility of the
Equipment owner. above.

ARTICLE I
GENERAL PROVISIONS
3.01. General Priority for Children’s Programs.

The parties agree that in making and coordinating their respective schedules,
the activities for children on District property will be given priority over programs for adults.

3.02. Prohibited Activities on District Property.
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(a) Prohibitions. No alcohol, smoking, or dogs shall be permitted upon or within
any of the District facilities covered by this Agreement while the same are being used by City,
or during the course of any activities or programs sponsored by City. City shall also make
reasonable efforts, including the posting of signs, to have these prohibitions observed by
members of the general public and will, at the request of District, adopt suitable ordinances
if such action is deemed necessary and appropriate for enforcement purposes. All District
property shall remain drug free zones during periods of City use and will be posted as such
in the manner provided by law.

(b) Excessive Use. City will limit or restrict the activities under its own control
in order to avoid undue stress or damage to the Athletic Fields (e.g., golf) or other facilities
owned by District and maintained by City (e.g., golf balls hitting windows).

3.03. Dispute Resolution.

(a) Dispute Resolution. In the event of any disagreement between the parties,
the matter will be referred to the City Manger of City and the Superintendent of District,
who shall meet and attempt to resolve the dispute. If they are unable to agree, the City
Council shall appoint two of its members and the District Board of Trustees shall appoint
two of its members and these representatives shall meet as a 2x2 Committee for the purpose
of considering the matter(s) in controversy. The decision by the 2x2 Committee shall be final
and binding on both parties. If, and only if, the 2x2 Committee is unable to arrive at a final
decision, they shall retain the services of an independent mediator who shall thereafter
preside over the Committee meetings and attempt to facilitate a settlement of the disputed
matter. The cost of the mediator shall be divided equally between the parties. It is agreed
that neither party shall initiate any claim or lawsuit for breach or default under this
Agreement alleged to have been committed by the other party without the matter having
first been submitted to mediation and all efforts toward arriving at a negotiated settlement
as described hereunder have been exhausted.

3.04. Mutual Indemnification.

(a) Indemnification of City. In accordance with Government Code Section
895.4, District shall fully indemnify, defend, and hold City, and its officers, officials, agents,
employees and volunteers harmless from all claims, suits or actions of every name, kind and
description, including but not limited to reasonable attorney's fees and other costs of defense,
resulting from the negligent acts or omissions of District, its officers, agents, employees or
invitees in the performance of this Agreement, or any breach by District of its obligations
under this Agreement.

(b) Indemnification of District. In accordance with Government Code Section
895.4, City shall fully indemnify, defend, and hold District, and its officers, officials, agents,
employees and volunteers harmless from all claims, suits or actions of every name, kind and
description, including but not limited to reasonable attorney's fees and other costs of defense,
resulting from the negligent acts or omissions of City, its officers, agents, employees or
invitees in the performance of this Agreement, or any breach by City of its obligations under
this Agreement.
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(© Concurrent Negligence. In the event of concurrent negligence of District,
its officers, officials, agents or employees, and City, its officers, officials, agents or employees,
then the liability for any and all claims, suits or actions of every name, kind and description
arising out of this Agreement shall be apportioned between the parties under the established
California rules of comparative negligence with each party bearing its own attorney’s fees
and costs.

3.05. Insurance.

City and District shall each maintain comprehensive general liability insurance or
self insurance, generally at levels currently in effect for each agency, insuring against all
liability of City and District and their authorized representatives arising out of and in
connection with City’s and District’s use of the facilities under this Agreement.

3.06. Notices.

Any notices required or permitted to be given to the other party under this Agreement
shall be in writing and shall be either personally delivered to the other party or sent by
certified mail, return receipt requested, addressed to the other party as follows:

TO CITY: City of Brisbane
Attention: City Manager
50 Park Place
Brisbane, CA 94005

TO DISTRICT: Brisbane Elementary School District
Attention: Superintendent
1 Solano Street
Brisbane, CA 94005

Either party may change its address by providing notice to the other party as set forth above.
3.07. Excuse of Performance.

Notwithstanding any other provision of this Agreement to the contrary, any failure
by City or District to perform any duty or obligation set forth in this Agreement shall not be
deemed a breach of or default in the performance of this Agreement if such failure to perform
is caused by fire, earthquake, flood, hurricane, the elements, acts of God or the public enemy;
actions, restrictions, limitations or interference of other governmental authorities or their
agents; enforcement of applicable provisions of federal, state or local law; war; invasion;
insurrection; rebellion; riots; strikes or lockouts; or inability to perform which is beyond the
reasonable control of City or District.

3.08. Periodic Review; Termination of Agreement.
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(a) This Agreement shall be subject to review at each five (5) year anniversary of
the initial Effective Date (the "Anniversary Date"). The parties shall meet and confer at least
120 days prior to each Anniversary Date to review the status and implementation of this
Agreement and determine whether any amendments are appropriate. The review shall be
deemed completed upon either: (i) a determination by the parties that no amendments are
required and the then existing agreement should be continued without change; or (ii) the
adoption by both parties of such amendments to the agreement as mutually agreed upon.

(b) This Agreement may be terminated, in whole or in part, at any time by mutual
agreement of the parties, and may be terminated, in whole or in part, by either party upon
giving written notice of termination to the other party. In the event of a termination by either

party, the following prior written notice shall be required, depending upon the nature of such
termination:

(1) Entire Agreement: 360 days.

(2) Swimming Pool: 180 days.

3) Tennis Courts: 180 days

4) Athletic Fields: 180 days.

(5) Lipman Multi-Purpose Room: 180 days.

(6) Indoor Restroom and Other Facilities at Lipman and BES: 180 days.

(7 Modular building and cafeteria space at BES: 180 days

(8) BES Homework Center: Notice by March 15 of anv vear: termination
to be effective as of June 30 of that vear.

(99) Club LipmanHemewoerk-Center: Notice by February-March 15 of any
year; termination to be
effective as of June 30 of that year.

(1041) Heavy Equipment: 30 days.

In the event of termination relating to a facility for which City or District has made an annual
contribution toward the cost of operating such facility, the contribution shall be prorated as
of the effective date of termination and any unearned portion shall be refunded to the

contributing party.
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3.09. Miscellaneous Provisions.

(a) Authorization and Amendment. Each party represents and warrants to
the other that the persons signing this Agreement have been duly authorized to do so by the
party's governing body. This Agreement can only be amended by a written amendment duly
executed by each of the parties pursuant to further authorization conferred by the governing
body of each party; provided, however, that any amendment that requires an expenditure of
less than $5,000 may be entered into by the City Manager and the Superintendent and is so
authorized by each party’s governing body by entering into this Agreement.

(b) Entire Agreement. This Agreement represents the entire agreement
between the parties concerning the subject matter hereof and supersedes and cancels all prior
agreements and understandings, whether written or verbal, including the original
Cooperative Agreement and the First and Second Amendments thereto.

(c) Effective Date. This Agreement shall become effective as of the date when
the governing body of each party has approved the form and content of this Agreement and
authorized its representatives to execute this document on its behalf. Such date shall
thereupon be inserted at the beginning of this Agreement.

(d) Waiver. The failure of either party to enforce any provision of this Agreement
shall not be deemed a waiver of that provision, section, or any portion thereof unless such
party acknowledges in writing that it is waiving that provision, section, or any portion thereof
under this Agreement.

(e) Severability. In the event any provision of this Agreement is deemed
unenforceable, it may be severed from the Agreement and the remainder of the Agreement
shall be deemed fully enforceable and binding upon the parties.

® Additional Actions. The parties acknowledge that it is impractical in a
transaction of the nature of this Agreement to provide for, or anticipate, every action by City
or District that may be required to fully implement the Agreement. Therefore, City and
District agree to cooperate in good faith, and to take any such additional actions that may be
necessary to fully implement the Agreement.

(g Counterparts. This Agreement may be executed in counterparts, each of
which shall be deemed an original.

(h) Time of the Essence. Time is of the essence in the performance of the terms
and conditions of this Agreement.

IN WITNESS WHEREOF, the parties have executed this Agreement to be effective
as of the day and year first above written.

THE CITY OF BRISBANE
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Approved as to form:
Mackin

Miehael RoushSamantha Zutler
Legal Counsel

Approved as to form:

District Counsel

Rev.8

By:

Karen Cunningham Coleen
Mayor
Attest:
Ingrid Padilla ,
City Clerk

THE BRISBANE ELEMENTARY
SCHOOL DISTRICT

By:

Board President

Attest:

Ronan-Collver Michael Milliken
Superintendent



€O0sT-COST CONTRIBUTION SCHEDULE

District shall make annual cash contributions to City and City shall make annual
cash contributions to District for the cost of maintaining facilities used by one party which
are owned by the other. For the fiscal year of July 1, 20261 through June 30, 20272, such
contributions shall be as follows:

Contributions by District: Amount:

Athletic Fields & Lipman Gym—Seetion-2-03():  $-10,000-0050% of use fees

Afterschool program Participation fees of “ELOP” grant eligible students

Summer camp program Participation fees of “ELOP” grant eligible students

Contributions by City: Amount:

Lipman Ray Conti Gymnasium— Section 2.05(b): $
1815,000-00

BES Modular - Fire Alarm System Monitoring
$2.0008;826-00

BES Homework Center—Section 2.08(b) $20.000

Lipman Afterschool Program
$5056,000-60

Cleaning for Summer Camp at BES $10.000

The respective cost contributions to be made by each of the parties, as set forth above,
shall be adjusted annually based upon the percentage increase, if any, in the CPI published
on the nearest date prior to July 1%, as compared with the CPI for the same date of the
preceding year.

On or before April 1t of each year, District shall furnish to City an Invoice showing
the respective contributions to be made by each of the parties for the next fiscal year, as
adjusted for any CPI increase. City shall pay the net amount owed to District, as shown by
such Invoice, not later than June 30th.
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EXHIBIT "A"
Access Easement
Granted by District to City
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EXHIBIT "B"
License For Restroom Facility
Granted by District to City
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